UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

7-10-2013

Vawter v. United Parcel Service Respondent's Reply
Brief 2 Dckt. 40660

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Vawter v. United Parcel Service Respondent's Reply Brief 2 Dckt. 40660" (2013). Idaho Supreme Court Records & Briefs. 892.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/892

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

IN THE SUPREME COURT OF THE STATE OF IDAHO
MICHAEL VAWTER,
Claimant-Respondent,

DOCKET NO. 40660

vs.
UNITED PARCEL SERVICES,
Employer,

RESPONDENTS/CROSSAPPELLANT STATE OF
IDAHO INDUSTRIAL
SPECIAL INDEMNITY
FUND'S REPLY BRIEF

and
LIBERTY INSURANCE CORP.,
Surety,
Defendants/Appellants,
STATE OF IDAHO INDUSTRIAL SPECIAL
INDEMNITY FUND,
Defendants/Cross-Appellant.

RESPONDENT/CROSS-APPELLANT STATE OF IDAHO INDUSTRIAL SPECIAL
INDEMNITY FUND'S REPLY BRIEF
Appeal from the Idaho Industrial Commission.
Commission Chairman Thomas P. Baskin presiding.
Rick Kallas, Boise, Idaho for Respondent/Cross-Appellant.
Susan R. Veltman, Boise, Idaho for Appellant.
Paul J. Augustine, Boise, Idaho for Respondent/Cross-Appellant State of Idaho Industrial
Special Indemnity Fund.
RESPONDENTS/CROSS-APPELLANT ST ATE OF IDAHO INDUSTRIAL SPECIAL INDEMNITY FUND'S
REPLY BRIEF
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ARGUMENT
UPS Failed to Meet Its Burden of Establishing That Claimant's Pre-Existing Impairment
Combined With His 2009 Injury to Render Him Totally and Permanently Disabled;
Therefore the Commission's Findings are not Supported by Substantial and Competent
Evidence.
In Appellant's Reply Brief, UPS ignores the fact that it offered no expert medical or
vocational testimony to establish the "combined effects" requirement of Idaho Code § 72-332(1)
which required UPS to show that "but for" claimant's pre-existing impairments, he would not
have been totally and permanently disabled. Bybee v. State, Industrial Special Indemnity Fund,
129 Idaho 76, 82, 921 P.2d 1200, 1204 (1996). UPS's failure to meet this burden of proof was
not addressed in its brief. Rather, UPS offered evidence that the claimant had a pre-existing disc
protrusion at L4-5 in 1990 and 1991, but did not address how without this injury, claimant would
have not been totally and permanently disabled. It is well settled that the mere existence of a
pre-existing impairment is insufficient to satisfy the combined effects ofldaho Code § 72-332; it
must be proven that the disability would not have existed "but for" the pre-existing physical
impairment. Seltzer v. Industrial Special Indemnity Fund, 124 Idaho 144, 146, 857 P.2d 623,
625 (1993).
The only other medical evidence that UPS noted supports the Commission's finding on
the "combined effects" requirement of ISIF liability under Idaho Code § 72-332(1) was a letter
drafted by Dr. Frizzell dated February 6, 2010 in which he answered "yes" to a question asking if
the 2009 accident aggravated or accelerated a pre-existing condition. Claimant Ex. 1, p. 1040.
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However, UPS did not ask Dr. Frizzell in his deposition if he held this opinion to a reasonable
degree of medical probability as is UPS's burden under Idaho law, not likely because he
admitted to do so would require him to speculate to as to whether the disc protrusion was present
after 1999. Frizzell depo., p. 36, LL 4-13. In Dean v. Dravo Corporation, 95 Idaho 558, 511
P.2d 1334 (1973), the Supreme Court concluded that "In order to recover in Workmen's
Compensation cases there must be medical testimony supporting the claim for compensation
with a reasonable degree of medical probability." 95 Idaho at 560-61, 511 P.2d at 1336. In
Dean, the Court defined "probable" as "having more evidence for than against."

Id. This

represents a higher standard than speculation or conjecture. Dean v. Dravo Corp., 97 Idaho 158,
540 P.2d 1337 (1975); Bills v. Rich Motor Co., Inc., 96 Idaho 259, 526 P.2d 1095 (1974); Fisher
v. Bunker Hill Co., 96 Idaho 341, 528 P.2d 903 (1974).

Since Dr. Frizzell admitted he could

only speculate on the issue of combined effects, his testimony does not support the
Commission's findings.
UPS offered no vocational testimony to meet its burden under Seltzer and Bybee. Dr.
Collins' testimony did not satisfy UPS's burden, namely to show that but for claimant's preexisting impairments, he would not have been totally and permanently disabled. This is most
likely due to the fact that the claimant's pre-existing impairment was to the same body part that
was injured in his 2009 industrial accident.

Otherwise, UPS would be required to produce

evidence of a regularly available actual job in claimant's labor market from which he was
excluded from performing but for his pre-existing impairment.

Lyons v. Industrial Special
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Indemnity Fund, 98 Idaho 403, 407, 565 P.2d 1360, 1364 (1997) (the evidence of the medical
and non medical factors place a claimant prima facie in the odd-lot category, the burden is on the
other party to show that some kind of suitable work, i.e., an actual job, is regularly and
continuously available to the claimant).
Instead UPS and the Commission formulated their own "common sense" argument which
was not supported by any medical evidence that the claimant's 2009 injury would not have
occurred but for his pre-existing condition.

An examination of Dr. Frizzell' s opinions

establishes that he offered no testimony or opinions to satisfy UPS's burden under Bybee and
Seltzer. Simply put, Dr. Frizzell offered no testimony that "but for" the claimant's pre-existing
impairment he would not have been totally and permanently disabled due to his 2009 industrial
accident or that the pre-existing condition combined with his 2009 accident to render him totally
disabled.
In the absence of any medical opinion from Dr. Frizzell establishing that claimant's 1990
low back injury combined with his 2009 disc herniation to cause total permanent disability, the
Commission exceeded its role and formulated its own medical opinion to support the "combined
effects" element of ISIF liability.

Within the last month, this Court made it clear that the

Commission exceeded its role as a finder of fact when it adopted unqualified medical opinions
formulated by its referee. Mazzone v. Texas Roadhouse, Inc., Docket No. 39337 (Idaho June 4,
2013). In the present case, the Commission formulated its own medical opinion which served as
the basis of the ''combined effects" requirement, stating that "absent claimant's significant pre-
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exiting condition at L4-5, it seems likely that the activities of December 18, 2009 would not have
resulted in damage to claimant's lumbar spine ... claimant's pre-existing low back condition
clearly set the stage for claimant's accident of December 18, 2009, and in that sense combines
with the accident of December 18, 2009 to cause claimant's total and permanent disability."
Amended 2012 Decision, pp. 31-32; R., Vol. III., pp. 425-426.

Simply put, there is no

competent evidence to support this medical opinion and the Commission is clearly unqualified to
render such an opinion.
In Appellant's Reply Brief, UPS offers nothing to rebut ISIF's position that the
Commission in making its finding quoted above clearly exceeded its role as finder of fact.
UPS's failure to elicit any medical testimony from Dr. Frizzell to meet the "combined effects"
requirement of Idaho Code § 72-332(1) placed the Commission in the position of creating its
own unqualified medical opinion as evidenced in its Amended Decision. 1 Without any medical
testimony, the Commission used its lay knowledge as a substitute for qualified medical evidence
presented at the hearing establishing the "combined effects" requirement of Idaho Code § 72332(1) contrary to Mazzone. Mazzone, at pp. 13-14.
The Commission also misstated the record and evidence in its Amended Decision by
stating that "the medical evidence establishes that Claimant's pre-existing condition was
significantly worsened as a result of the subject accident." Amended 2012 Decision, p. 32; R.
Vol. III, p. 426. There is no evidence to support this statement. While claimant complained of

1

It is important to note that this Court·s substitute opinion in Mazzone dated June 4, 2013 did not alter the argument or
citations to Ma:::::: one in ISIF' s Opening Brief on Appeal.
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low back pain prior to his December 2009 accident, Dr. Frizzell admitted that he could not
attribute claimant's low back pain to his disc protrusion nor could he testify to reasonable degree
of medical probability that the disc protrusion was present in the five years before his 2009
accident. Frizzell depo., p. 37, L. 24-p. 38, L. 10. Thus the Commission was forced to formulate
its own unqualified and unsubstantiated medical opinion to support its finding on the "combined
effects" element of ISIF liability.
As in Mazzone, the Commission took on the role of a medical expert rather than a finder
of fact. It formulated its own understanding of the medical evidence in the absence of medical
evidence or testimony establishing ISIF liability.

This tarnishes the impartiality of the

Commission as an administrative tribunal.
Recently this Court took a dim view of this type of activism stating "When the
Commission's referee is charged with making findings of fact, the referee is charged with taking
an independent role as an adjudicator, must listen to the testimony of experts, and must render an
impartial decision based upon the evidence in the record and the law that an employer takes an
employee as he or she is found. When a finder of fact exceeds this role and engages in medical
diagnosis, this Court loses confidence that the Commission's referee is not rejecting or
discounting admissible and competent evidence offered by the claimant based merely on the
referee's own unqualified medical opinions." Mazzone, at p. 14 (citations omitted).
If the Commission simply based its conclusions of law on competent evidence, it would

have achieved the same result, i.e., a finding that UPS failed to establish ISIF liability thus
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making UPS solely liable for claimant's total permanent disability. It is important to reiterate
that if this Court affirms the Commission's 2012 decision on the application of quasi-estoppel it
need not reach the issues presented in ISIF's Cross-Appeal because ISIF would not be liable for
any portion of claimant's total permanent disability.
CONCLUSION

ISIF respectfully requests that this Court enter an order affirming the 2012 decision of the
Commission that based upon the application of the doctrine of quasi-estoppel, ISIF is not liable
for claimant's total permanent disability. Alternatively, ISIF requests an order reversing the
Commission's 2012 decision that claimant's 1990 impairment was a subjective hindrance to
employment prior to his 2009 injury and reversing the Commission's 2012 decision that claimant
had a pre-existing physical impairment that combined with his 2009 injury to result in total
permanent disability .
. I ~,t-

Dated this 1"''day of July, 2013.
AUGUSTINE

LAW OFFICES, PLLC
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Paul J. Auguiftin~ - Of the Firm
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the·'"~
day of July 2013, I caused a true and correct copy of
the foregoing document to be served upon the following persons in the manner indicated below:
Rick Kallas
Ellsworth, Kallas & DeFranco, PLLC
1031 E. Park Blvd.
Boise, ID 83712

\{..; U.S.
--,.-

Mail, Postage Prepaid
__Hand Delivered
__ Overnight Mail
__ Telecopy

Attorneys.for Respondent-Cross-Appellant
Susan Veltman
Breen, Veltman & Wilson, PLLC
1703 W. Hill Road
Boise, ID 83 702
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U.S. Mail, Postage Prepaid
__ Hand Delivered
_Overnight Mail
__Telecopy

Attorneys.for Appellant
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